BRIEFING NOTE 06 - SEPTEMBER 2012 SJNIT!XJIEE@RIES§E(E;|I:\IPRI-PI-PERRTEUR ON THE RIGHT TO FOOD

1345.98 5 2.76__& O.56%
3458.98 3 018 A 0.06%
-124 88 5 0.11 _¥-0.38%

4 67 & 0,41%

89 S
3896 - 0.18 - -0, 07%

-4987.97.%

458.98.5 908 0. 53%
3 -

0. A8
e 079X
_412.20 = A
-
89 5 / 0.1 B3
8926 T Q.98 & .
- 4.88 =2 /
.1236
(8]

[+ of
.7 9%
»4092.09-> S

assP2L>7 578 ” 8

; 1345-9 -

A Rights Revolution

Implementing the right to food in Latin America and
the Caribbean

TABLE OF CONTENTS

Introduction c. Regional and global human rights
monitoring
d. Social mobilization & protection of
human rights defenders
. Effective implementation
a. Coordination amongst different sectors 10
2. Constitutional protection of the right to food b. Participation
c. Targeting of programmes
d. Costing and budget allocations

1. The significance of the right to adequate food .. 2
Figure 1: A few highlights in
implementing the right to food in Latin
America and the Caribbean

3. Framework laws

4. National strategies for the realization of the

6. Lessons learned
right to food

. Political will

5. Central components of FNS laws, policies = Adequgte (ESOHICES

and strategies based on the right to food 6 3. Assessing needs and outcomes

5.1. Monitoring and accountability .4. Ensuring effective coordination
a. Legal oversight and enforcement 5. Inclusiveness and legitimacy
b. National human rights institutions :6. Accountability
Figure 2: Building on progress in Latin /. The need to take further steps
America and the Caribbean: potential
pathways for making the right to food
operational Acknowledgments

References

A Rights Revolution



BRIEFING NOTE 06 - SEPTEMBER 2012

Introduction

The present document reviews recent developments,
experiences, lessons learned, and challenges faced in
the implementation of the right to food at the national
level in Latin American and the Caribbean. It builds
upon discussions held at a regional expert consultation
convened by the Special Rapporteur on the right to food
in Bogota in 2011,! as well as information gathered
during the Special Rapporteur’s official country visits
to the region.? More specifically, the document focuses
on how countries in the Latin American and Caribbean
region have sought to give effect to their international
human rights obligations to progressively realize the
right to adequate food for all within their jurisdictions,
as well as to the political commitment expressed in the
1996 Rome Declaration on World Food Security to give
particular attention to realizing the right to adequate
food as a means of achieving sustainable food security
for all.3

Countries in Latin America and the Caribbean have
in many respects been at the forefront in integrating
the right to food legal and normative framework into
policies and programmes to address hunger and food
insecurity. The heads of State and Government in Latin
America and the Caribbean have on several occasions
reaffirmed their commitment to give the highest priority
to combatting food and nutrition insecurity and to base
such efforts in the right to food.*

National parliaments and parliamentarians have also
played an active role in placing the right to food on
top of political agendas in the region. In September
2009 a regional Parliamentarian Front against Hunger
in Latin America and the Caribbean (PFH), Frente
Parlamentario contra el Hambre, was established. The
PFH is organized at national, regional and interamerican
levels, and has as a main objective the promotion of
laws and legal frameworks that recognize and guarantee
the right to food.® Also in 2009, the Latin American
Parliament adopted the Latin American Declaration
on Human Rights (Declaracién Latinoamericana de
Derechos Humanos), which includes the right to food
in its article 11.8

Yet, despite progress made, the right to adequate food
remains non-realized for a large proportion of people
living in Latin America and the Caribbean. Like in other
parts of the world, the combined effects of food price
and economic crises in 2007-2009 seriously affected
people’s access to adequate food, and cancelled out
much of the made over the preceding 15 years in
reducing hunger, and food and nutrition insecurity.
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While the overall poverty rate in the region started to
decline again in 2010, an estimated 12 per cent of
persons in the region, or 70 million persons, still live
in extreme poverty without access to a minimum food
basket. Moreover, the situation of this poorest and most
food insecure population group is not expected to have
improved in 2011, and may have worsened, as gains
in income have been cancelled out by increasing food
prices.’

As in other parts of the world, most of the Latin American
food insecure live in rural areas where food is produced,
and yet they are net food buyers rather than sellers.®
This is despite the boom in agricultural production
experienced in the Latin American and the Caribbean in
recent years. As recent studies show, the main reason
why increasing agricultural production has not led to a
reduction in rural poverty and food insecurity, is that the
boom has been concentrated in only a few regions within
each country, limited to very specific products, and tied
to large and medium-scale producers with access to
external markets.® The boom in agricultural production
underlines that it is not a lack of food availability which
hinders the effective realization of the right to food for
all in the region. Rather, the main challenge is to ensure
that modes of food production and food systems enable
people in both urban and rural areas to have access to
adequate food.

1. The significance of the right
to adequate food

The right to food can be summarized as the fundamental
human right to be able to feed oneself in dignity, either
by producing food or buying it on the market. As the
Committee on Economic, Social and Cultural Rights
puts it, the right “is realized when every man, woman
and child, alone or in community with others, has
physical and economic access at all times to adequate
food or means for its procurement”.'®

The right to food normative and analytical framework
underlines the importance of political will, empowerment
and participation of civil society, accountability and
the monitoring of progress in the implementation of
multi-year strategies. As Amartya Sen once remarked,
“the law stands between food availability and food
entitlement.”!! What he meant is that unless we take
seriously our duties towards the most vulnerable, and
the essential role of legal entitlements in ensuring that
the poor have either the resources required to produce
enough food for themselves or a purchasing power
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sufficient to procure food from the market, efforts to
increase food production shall change little to their
situation. For they are hungry not because there is too
little food: they are hungry because they are marginalized
economically and powerless politically. Protecting
the right to food through adequate institutions and
monitoring mechanisms should therefore be a key part
of any strategy against hunger.

The increasing recognition of the importance and
usefulness of the right to food legal and normative
framework reflects a growing understanding that hunger
is not simply a problem of supply and demand, but
primarily a problem of a lack of access to productive
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resources such as land and water, of an increasingly
concentrated input providers sector, and of insufficient
safety nets to support the poor. As is increasingly
recognized by Governments, civil society and social
movements, the right to food constitutes a tool to
improve the effectiveness of policies that seek to
combat hunger and malnutrition. They understand
the importance of more equity in the food chains, of
empowerment and accountability, and the need to pay
greater attention both to the imbalances of power in the
food systems and to the failure to support the ability of
small-scale farmers to feed themselves, their families,
and their communities.

Figure 1: A few highlights in implementing the right to food in Latin America and the

Caribbean

MEXICO: The constitution as amended in
2011 provides that "Every person has the
right to adequate food to maintain his or her
wellbeing"

GUATEMALA: 2005 law ring-fences
minimum level of resources for Food and
Nutrition Security programmes

HONDURAS: Right to food referenced in
2007 court ruling to uphold constitutional
rights of farmers facing eviction

ECUADOR, NICARAGUA: 2009 food and
nutrition laws refer to the justiciability of the
right to food

COLOMBIA: Office of the Public Defender
issues a report on the right to food in 2012,
following the example of human rights
institutions in El Salvador and Guatemala

BRAZIL: in 2011 adopted a Food and
Nutritional Security Plan for 2012-2015
involving nineteen ministries

ARGENTINA: Supreme Court orders that
food and drinking water be provided to
indigenous communities in Chaco province
following rights-based concerns raised by
Ombudsman in 2007
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2. Constitutional protection of
the right to food

A clear manifestation of the political commitment to
the right to food in Latin America and the Caribbean
is the explicit recognition of this right in the national
constitutions and legal order of most countries in the
region. In this regard, Latin America and the Caribbean
are at the forefront of a global trend.!? Worldwide, a
growing number of States, 24 in all according to a recent
survey, now explicitly protect the right to food in their
constitutions; and 15 of these States are found within
the 33 States of Latin America and the Caribbean.!3

Most recently, in October 2011, a constitutional reform
process was completed in Mexico, inserting the right
to food in the Constitution by amending articles 4 and
27, which now provide that “Every person has the right
to adequate food to maintain his or her wellbeing and
physical, emotional and intellectual development.
The State must guarantee this right” (Art. 4) and
“Sustainable and integral rural development (...) will
also have among its objectives that the State guarantees
sufficient and timely supply of basic foods as established
by the law” (Art. 27, Clause XX).*

In EI Salvador, in April 2012, the Legislative Assembly
approved a constitutional reform to include the right to
food. The amended text of article 69 of the Constitution
establishes that “All persons have the right to adequate
food. It is the obligation of the State to establish a food
and nutrition security policy for all its population. A law
will regulate this area” (...) “the States will control the
quality of food products and environmental conditions
which may affect human health and wellbeing.”!®

Similar, explicit constitutional guarantees of the right
to food as a general right for all are found in the
Constitutions of Bolivia, Brazil, Ecuador, Guatemala,
Guyana, Haiti and Nicaragua.'® In four other countries
in the region, national Constitutions guarantee the right
to food for specific groups, either “the right to food of
children” as in the Constitutions of Colombia (art. 44),
Cuba (art. 9), Honduras (arts. 142-146), or the right to
food is mentioned in the context of the right to work,
in the Constitution of Suriname (art. 24). Finally, three
Constitutions implicitly guarantee the right to food by
granting a constitutional or supra-constitutional status
to the International Covenant on Economic and Social
Rights and other international human rights treaties
ratified by the State (Argentina, EI Salvador and Costa
Rica).
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The constitutional amendments made, or currently
under consideration, in the region are in line with the
recommendation made in the FAO Voluntary Guidelines
to Support the Progressive Realization of the Right to
Adequate Food in the Context of National Food Security
(hereinafter “FAO Right to Food Guidelines”).!” Thus,
Guideline 7 encourages States “to include provisions
in their domestic law, which may include their
constitutions, bills of rights or legislation, to directly
implement the progressive realization of the right to
adequate food.”

Civil society and social movements have been
instrumental in promoting the inclusion of the right to
food into national constitutions. In the case of Mexico,
the constitutional reform which came to fruition in
October 2011 followed twenty years of advocacy and
lobbying efforts of civil society groups. These efforts were
initiated in 1992 when 130 civil society organizations
came together as the “Frente por el Derecho a Ila
Alimentacion” and presented to the national Chamber
of Deputies a petition for the constitutional recognition
of the right to food.

In the case of Brazil, the proposal which led to the 2010
constitutional amendment recognizing the right to food
was initially presented by a member of parliament in
2003, and subsequently promoted by the President of
the national Parliamentarian Front on Food and Nutrition
Security, Mr. Nazareno Fonteles, with the support of
various civil society organizations, including FIAN
Brazil, which collected more than 50,000 signhatures in
support of the constitutional amendment.

National human rights institutions have also played
a very active role in some countries. For example, it
was the Human Rights Procurator (Procurador para
la Defensa de los Derechos Humanos) of El Salvador
who in 2009 presented a proposal for a constitutional
amendment to include the right to food amongst the
fundamental rights which should be guaranteed to all
persons.

3. Framework laws

While the advances made in explicitly recognizing
the right to food in national constitutions are very
important, general constitutional provisions do not
alone suffice. Constitutional provisions generally need
to be further elaborated in specific implementing
legislation and regulations which set out in more detail
the mechanisms for the implementation of the right in
practice, assign specific responsibilities, and provide
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for redress mechanisms in case of violations. Also on
this front, important progress has been made in Latin
America and the Caribbean.

Over the past decade, Food and Nutrition Security
(FNS) laws grounded in the right to food have been
adopted in rapid succession in Argentina in 2003 (Ley
Programa Nacional de Nutricién), in Guatemala in 2005
(Ley Sistema de Seguridad Alimentaria y Nutricional),
in Ecuador in 2006 (Ley de Seguridad Alimentaria y
Nutricional, replaced in 2009 by the Ley de Soberania y
Seguridad Alimentaria), in Brazil in 2006 (Ley organica
de seguridad alimentaria y nutricional), in Venezuela
in 2008 (Ley Organica de Seguridad y Soberania
Agroalimentaria), in Nicaragua in 2009 (Ley de
Soberania y Seguridad Alimentaria y Nutricional), and
in Honduras in 2011 (Ley de Seguridad Alimentaria
y Nutricional). In ten other countries in the region,
similar laws are currently proposed for adoption by the
respective parliaments.'® Moreover, while a national
FNS law is still under consideration in Mexico, in 2009
the Legislative Assembly of the Federal District of
Mexico proceeded to approve a law to this effect, the
first of its kind in the country.

The national (and Federal State level) FNS laws which
are currently in force, as well as most of the ten draft
laws which are currently under consideration, explicitly
recognize the right to food as a central component of
and guidance for national policies and programmes. By
way of example, the FNS law of Honduras specifies in
its article 3 that the respect of human rights is a central
pillar FNS policies and that under the law no one can be
discriminated against in the enjoyment of human rights,
in particular “the right to produce, obtain, dispose of
and access sufficient and nutritious food.”

Similar to the movement promoting constitutional
recognition of the right to food, the development of
FNS laws has been driven by the combined efforts of
civil society, social movements, parliamentarians, and
national human rights institutions. In the elaboration
of these laws, support and technical advice has also
been provided by the United Nations system, notably
FAO through its support to the Iniciativa América Latina
y Caribe Sin Hambre'® and the FAO Right to Food Team
in Rome and the Office of the United Nations High
Commissioner for Human Rights (OHCHR), including
though its country and sub-regional offices in the region.
In particular, the remarkable growth of FNS laws based
on the right to food has been favoured by the dedication
and commitment of parliamentarians, many of whom
are connected through the Frente Parlementario contra
el Hambre,?® which serves as a network for sharing best
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practices between national parliaments to encourage
the drafting and adoption of legislation that improves
the protection of the right to food.

4. National strategies for the
realization of the right to food

Another important element of the national institutional
frameworks for the protection of the right to food, apart
from constitutional protection and FNS laws, is national
FNS strategies and plans of action, which identify in
more concrete terms specific priority actions and time-
bound and measurable targets for the progressive
realization of the right to food.

In parallel with the developments in the area of
constitutional reform and FNS legislation, a range of
national FNS strategies and action plans have been
developed in Latin America and the Caribbean in
recent years, including the Plan Nacional de Seguridad
Alimentaria 2009-2015 of Paraguay, the Politica
Nacional de Seguridad Alimentaria y Nutricional of
Nicaragua, the Politica de Seguridad Alimentaria y
Nutricional 2006-2015 of Honduras, the Politica
Nacional de Seguridad Alimentaria y Nutricional 2008
in Colombia, the Estrategia Nacional de Reduccion de
la Desnutricion Crénica 2006-2016 of Guatemala, the
Politica Nacional de Seguridad Alimentaria y Nutricional
(2003 and 201 1) of EI Salvador, and the Plan Nacional
de Seguridad Alimentaria y Nutricional 2009-2015
of Panama. Equally, Brazil in 2011 adopted a rights-
based Food and nutritional Security Plan for the period
2012-2015 involving nineteen ministries within the
interministerial Food and Nutritional Security Chamber
(CAISAN). This plan establishes systems of continuous
monitoring and evaluation of the progressive realization
of the right to adequate food based on indicators and
information generated by the different Government
institutions and overseen by a technical committee
composed of different actors, including civil society
representatives of CONSEA.?!

Furthermore, a series of national social programmes
also explicitly aim at combating hunger and food and
nutrition insecurity, such as the “Fome Zero” in Brazil,
the “Vivir mejor’ in Mexico, “Bogota sin Hambre” in
Colombia, “Desnutricion Cero” in Bolivia, or “Hambre
mas urgente” in Argentina.

The Committee on Economic, Social and Cultural
Rights has underlined the obligation of States under
the ICESCR to work towards “the adoption of a
national strategy to ensure food and nutrition security
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for all, based on human rights principles that define
the objectives, and the formulation of policies and
corresponding benchmarks.”?> Guideline 3 of the
FAO Right to Food Guidelines, equally encourages the
adoption of “a national human-rights based strategy
for the progressive realization of the right to adequate
food ... [which] include objectives, targets, benchmarks
and time frames; and actions to formulate policies,
identify and mobilize resources, define institutional
mechanisms, allocate responsibilities, coordinate the
activities of different actors, and provide for monitoring
mechanisms”.

9. Central components of FNS
laws, policies and strategies
based on the right to food

While most FNS laws and strategies refer to the
realization of the right to adequate food as a central
objective, the extent to which FNS laws and strategies
are in fact grounded in the human right to adequate
food varies across countries.

From a right to food standpoint, national strategies
should be based on the commitment of the State
and its different institutions at national, regional
and local/municipal level towards the realization of
the right to adequate food and should comprise the
establishment of appropriate institutional mechanisms,
particularly in order to: (i) identify, at the earliest stage
possible, emerging threats to the right to adequate
food, by adequate monitoring systems; (ii) improve
accountability, with a clear allocation of responsibilities,
and the setting of precise timeframes for the realization
of the dimensions of the right to food which require
progressive implementation; (iii) ensure adequate
coordination between different ministries and between
the national and sub-national levels of government; (iv)
ensure adequate participation of civil society actors,
particularly of the most food-insecure segments of the
population; (v) ensure adequate political commitment
and sustainable funding for the implementation
laws, policies and strategies. Until these different
conditions are met, the various strategies adopted by
the Government may remain ineffective, since there will
be no sanction associated with a failure to deliver.?®

5.1. Monitoring and accountability

The right to food framework requires that the setting of
targets and the identification of the concrete measures
to be adopted should be the result of meaningful
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public participation; that the authorities responsible for
implementation should be held accountable for results;
and that the indicators to measure progress should be
based on the normative components of the right to food,
including non-discrimination.

A basic requirement for formulating laws, policies and
strategies for the realization of the right to adequate
food is to have in place a system to collect relevant
data about food and nutrition insecurity and the status
of realization of the right to food. Such data must be
collected in a way that it makes it possible to identify
population groups who are particularly vulnerable
and disadvantaged. In this regard, the FAO Voluntary
Guidelines (Guideline 13.2) underline the importance
of undertaking “disaggregated analysis on the food
insecurity, vulnerability and nutritional status of
different groups in society”.

Moreover, there must be a system of periodic monitoring
in place to analyse the information collected and its
relationship with the implementation of laws, policies
and strategies. Such periodic monitoring should serve
as a basis for reviewing and, when needed, adjusting
policies and strategies in light of their effectiveness
in making progress towards ensuring the effective
realization of the right to food for all.

While different systems of information gathering
are established under the existing FNSN systems
in Latin America and the Caribbean, including those
established under FNS laws, they often do not provide
adequate information to effectively assess the status of
implementation of the right to food. This is reflected in
the repeated concern expressed by the Committee on
Economic, Social and Cultural Rights about the lack of
detailed disaggregated data to effectively assess progress
made towards the realization of the right to food and
other economic, social and cultural rights.?* The lack
of adequate information to assess progress and inform
policy making is also highlighted in the reports on the
right to food of the national human rights institutions of
Guatemala and Colombia. Moreover, the information on
food and nutrition security is not always publicized and
made easily available to the general public, something
which is essential in order allow monitoring by civil
society organizations and other stakeholders.

Moreover, monitoring mechanisms in place could be
strengthened through a more systematic use of human
rights-based indicators, targets and benchmarks.?® In
this regard, useful guidance is found in the conceptual
and methodological framework on indicators for the
promotion and implementation of human rights,
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developed by OHCHR, which includes a list of
illustrative indicators for the right to adequate food.?®
Equally, the FAO Voluntary Guidelines provide guidance
on the development and use of indicators in monitoring
the progressive realization of the right to food (see
Guideline 17).

Finally, to ensure accountability, national food and
nutrition security systems should include mechanisms
that are independent of the Government to monitor
the implementation of policies and strategies, a task
that could be entrusted to national human rights
institutions, to public prosecutors, or to ombudspersons.
Parliamentary committees could also play an important
role in guaranteeing such independent monitoring. The
FNS laws of Nicaragua and Guatemala provide that the
national Human Rights Procurator should monitor the
implementation of the law and prepare annual status
reports. However, there is no specific mechanism
to ensure that findings and recommendations are
followed up on. The FNS law of Honduras establishes
a five-member Commission (Comision de vigilancia
de seguridad alimentaria y nutricional), including
a representative of the National Human Rights
Commission (CONADEH) and the president of the FNS
Commission of the National Congress. However, its
mandate is restricted to overseeing the application of
policies for the evaluation and monitoring used by the
different FNS bodies.

a. Legal oversight and enforcement

Ensuring accountability is one of the main reasons
why the right to food should be enshrined in national
legislation. In order to be effective, laws needed to
have teeth and be enforceable by independent judicial,
quasi-judicial or administrative bodies to ensure
accountability. As the FAO Right to Food Guidelines
stresses :“States that have established a right to
adequate food under their legal system should inform
the general public of all available rights and remedies to
which they are entitled violations” (Guideline 7).

The extent to which the existing FNS laws and those
currently under consideration ensure the justiciability
of the right to food and include specific accountability
mechanisms varies greatly. While the laws refer to the
right to food and the principles of accountability and
transparency, they often give little detail as to how
such accountability should be upheld in practice. The
current laws in Mexico D.F., Ecuador and Nicaragua, as
well as the draft law under consideration in Paraguay,
specifically refer to the justiciability of the right to food,
while other laws (including those of Brazil, Guatemala,
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Argentina and Venezuela) make no such reference.
However, none of the laws specify the judicial, quasi-
judicial and administrative mechanisms to which
complaints could be presented in cases of violations of
the right.?” Nor are penalties for non-compliance set out
in national law. This is one of the important shortcomings
of current FNS systems and legal frameworks.

The FNS laws of Guatemala and Nicaragua mandate
national human rights institutions to monitor the
implementation of FNS policies, through period reports.
However these institutions do not have a mandate to
receive and consider complaints about violations of the
law.

Courts can play an important role in giving effect to
the right to food, as demonstrated by judgments by the
Colombian Constitutional Court and courts in Argentina,
Guatemala, Honduras and Paraguay.?® However, despite
the fact that the right to food has been included in
national constitutions and laws, there are very few cases
where courts have based their judgements on the right
to food. One of the few cases where specific reference
is made to the right to food, is a ruling by the Sectional
Court of Appeal in San Pedro Sula, Honduras, in favour
of a “recurso de amparo” (appeal for the protection of
the subjects’ constitutional rights) in order to prevent
an eviction order against a group of small-scale farmers
in an agrarian conflict, recognizing the argument of the
lawyer acting on behalf of the farmers referring to the
obligation of the State to protect the right to food under
the International Covenant on Economic, Social and
Cultural Rights and referring to the ICESCR and General
Comment No. 7 (on forced evictions) of the Committee
on Economic, Social and Cultural Rights.?® A recent
case in Mexico, involving the right to food and the FNS
law of the Federal District, shall also be noticed, with
another favourable sentence by a court in March 2012
to guarantee the right to adequate food based on the
“recurso de amparo.”3°

One problem faced is that judges and lawyers are often
not sufficiently familiar with the right to food and its
justiciability, even when this right is explicitly enshrined
in national constitutions and laws. Hence, more training
and awareness-raising amongst the judiciary seem to be
needed. In this regard, the OHCHR Office in Guatemala
has recently facilitated training on the right to food to
judges and lawyers. In some cases judges have started
to incorporate the right to food in their judgements after
having received specific training on this right. Also,
there were indications that the younger generation of
judges and lawyers are more disposed to refer to human
rights standards.
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Figure 2: Building on progress in Latin America and the Caribbean: potential pathways
for making the right to food operational
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More strategic litigation would be required from lawyers
associations and NGOs defending human rights for
jurisprudence to be created and to further empower rights
holders to claim their rights. Civil society organizations
play a crucial role in facilitating access to judicial
mechanisms. Acting alone, individuals who suffer from
hunger and food insecurity are generally amongst the
most disempowered groups in society and consequently
the least likely to complain to the authorities about their
situation. Colombia, Argentina and Mexico provide good
examples where strategic litigation has won symbolic
cases that are beneficial for the society as a whole.

addressed
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b. National human rights institutions

Many countries have established independent national
human rights institutions, which monitor the compliance
of the State with its obligations in the area of human
rights, and which in some cases can receive complaints
from aggrieved individuals. While these institutions
have traditionally focused more on civil and political
rights, they are now giving increasing attention also to
economic, social and cultural rights, including the right
to food. Thus, three national human rights institutions
(Guatemala, El Salvador and Colombia) have issued
reports specifically on the right to food and on the
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implementation of national SAN policies. In Argentina,
it was following an action by the National Ombudsman
that the Supreme Court decided, in September 2007,
that the national State and the Government of Chaco
Province should provide food and drinking water to
the province’s indigenous Toba communities; and in
Brazil, the Public Ministry is composed of independent
public prosecutors that can hold public authorities
accountable in the implementation of programmes
related to food and nutrition. Also in Brazil, the National
Council for the Defense of the Rights of the Human
Being (CDDPH), monitors violations of the right to food.
However, currently CDDPH has a limited mandate and
its decisions are not legally binding.3!

The Human Rights Procurator’s Office in Guatemala has
a specific mandate to monitor the implementation of
the national FNS policy.?? Its 2011 monitoring report,
entitled “Death from hunger... is also a crime” (La
muerte por hambre... también es un crimen), analysed
continuing problems of inadequate coordination of
policies and programmes despite the efforts of the
National Council of Food and Nutrition Security
(CONASAN) and regretted the lack of attention paid
to the recommendations made in its previous reports.
The 2012 report, recently presented, stresses the low
level of budget allocations from national funds, as FNS
programme activities are mostly funded by external
development assistance (more than 80%).33

Equally, as part of its mandate to promote the protection
of human rights, the Office of the Public Defender in
Colombia issued a first report on the right to food in
2012. The report analyses steps taken to give effect
to the right to food, following the adoption in 2008 of
the new National Food and Nutrition Security Policy
(PNSAN) and makes specific recommendations to
address the main obstacles identified. In particular, the
report identifies as key obstacles the lack of a clear legal
framework for food and nutrition security and the lack
of coordinated and coherent action by the authorities in
this area.3*

c. Regional and global human rights monitoring

Finally, it is worth mentioning the role of regional and
global monitoring mechanisms. For example, at the
regional level, the Inter-American Court for Human
Rights has ruled on cases concerning the right to food.
For example it ruled that the Paraguayan State had
violated the right to life for failing to ensure assess to
food, water and health services to 19 members of an
extremely poor indigenous community, when it “knew
or should have known about the existence of a real and
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immediate risk for the life of a determinate person or
groups of persons”.®®> The case does not specifically
refer to the right to food, which is not recognized as a
legally enforceable right under the American Convention
on Human Rights and its Additional Protocol in the Area
of Economic, Social and Cultural Rights (“Protocol of
San Salvador”). Rather, the case deals with the right to
food indirectly as an integral part of the right to a life in
dignity and the right to life.

With  regard to international/global monitoring
mechanisms, most countries in the region have ratified
the core international and regional human rights treaties
guaranteeing the right to food, notably the International
Covenant on Economic, Social and Cultural Rights. The
regular review by international treaty monitoring bodies,
such as the Committee on Economic, Social and Cultural
Rights (ICESCR), provides an important occasion for
public debate and Government self-assessment of
the status of implementation of the right to food. The
international treaty body monitoring system is actively
used by NGOs across the region to prepare so-called
“alternative reports” to complement the official reports
submitted to the treaty-monitoring bodies by States.
To further strengthen international monitoring, States
are encouraged to accept the complaints mechanisms
established under the Optional Protocol to the ICESCR.
States from Latin America are well represented amongst
the initial ratifications and signatures of the Optional
Protocol, showing the importance given to the right to
food and other economic, social and cultural rights in
the region.3¢

Equally, the Special Procedures of the Human Rights
Council, and the mandate of the Special Rapporteur on
the right to food in particular, promote national-level
accountability though communications to Governments
on specific cases of concern and through official country
visits which facilitate public debate on the status of
realization of the right to food.

d. Social mobilization & protection of human rights
defenders

As the experience of Latin America and the Caribbean
clearly shows, social mobilization and the active
engagement of civil society is key to draw attention
to failures in the implementation of laws and to bring
violations of the right to food to light in situations
where other accountability mechanisms are failing. In
recent years, civil society organizations have become
increasingly active in monitoring the protection and
realization of the right to adequate food, as demonstrated
by the growing number of civil society reports on the
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right to food which call for continuous monitoring of this
right at the national level.?” In some cases, engaging
in campaigns to uphold the right to food has serious
costs for the people involved, who may be subjected to
physical threats and intimidation. This is why ensuring
the protection of human rights defenders is also critical
to ensuring accountability.

5.2. Effective implementation
a. Coordination amongst different sectors

A multisectoral approach is needed to promote the
realization of the right to food. Ensuring the realization
of the right to food goes beyond constitutional
provisions and FNS laws, depending also on a range
of other laws and regulations concerning access to
land, employment, social security, drinking water, etc.
Hence, a key challenge for the effective implementation
of food policies and strategies is to ensure effective
coordination amongst different sectors and Government
ministries. All the FNS laws currently in force or under
consideration establish specific inter-sectorial bodies,
to coordinate the actions of various ministries. In most
cases a National Food Security Council is created as
the guiding body for the system, linked to the highest
level of Government (Presidency or Vice-Presidency)
and formed by different ministers and civil society
representatives. The status of these FNS councils
differs from jurisdiction to jurisdiction. In the Brazilian
case, the national food and nutrition council (CONSEA),
although highly representative, has a consultative
nature, addressing recommendations to the Inter-
Ministry Chamber of Food and Nutrition Security, the
cross-ministerial taskforce in charge of implementing
the national food security strategy.3® In other countries
such as Guatemala, Ecuador and Nicaragua, the
coordinating bodies can make binding decisions, but
are less representative.

In a number of cases, the coordinating bodies have
been established by an Executive Decree, rather than
under a food and nutrition law, as is the case of the
Consejo Nacional de Alimentacion y Nutricion (CONAN)
in Bolivia; the Secretaria Nacional de Coordinacion y
Seguimiento del Plan Alimentario Nacional (SENAPAN)
in Panama; and the Consejo Nacional de Seguridad
Alimentaria y Nutricional (CONASAN) in EI Salvador.®
These bodies have a weaker status than institutions
created by FNS laws, as Executive Decrees are easier to
derogate from than laws adopted by Parliament.

These coordinating bodies generally include the
Ministries of Agriculture, Health, Social Affairs,
Education, and in some cases have a technical
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secretariat located within one of these ministries. For
example, in Bolivia the secretariat of CONAN is located
within the Ministry of Health, while in EI Salvador
CONASAN is coordinated by the Ministry for Social
Inclusion (Secretaria de Inclusién Social).

b. Participation

Apart from coordinating the implementation of policies
and strategies across different sectors and ministries,
the coordinating bodies should serve to facilitate
participation of civil society in the development of
policies and in the identification of specific measures and
priorities, through a continuous process of consultation
and dialogue to establish or modify programmes for the
realization of the right to food.

Ideally, national food security councils can allow for
a permanent dialogue between government and civil
society organizations. Currently, the national food
security councils of Ecuador, Guatemala, Honduras and
Nicaragua reserve seats for civil society representatives,
though the voice of civil society in these bodies
remains comparatively weak compared to Government
representatives in these bodies. The case of Brazil
stands out in this regard, as its national Food and
Nutrition Security Council has a majority civil society
representation.®® However, contrary to other FNS
Councils, the one in Brazil does not have decision
making powers. In all instances, the real decision
making power remains with the Government. By way of
example, the FNS Council in Honduras takes decisions
by simple majority and is composed of 12 members,
of which 7 are reserved for the Ministers of State,
Social Development, Agriculture, Environment, Health,
Finance, and Planning and External Cooperation, while
5 places are reserved for civil society, representing
national development NGOs, the national council of
private enterprises, the national federation of trade
unions, and national farmers’ organizations.

There are also a range of other mechanisms through
which civil society can participate in shaping food and
nutrition policies. In Honduras for instance, civil society
participates in local entities overseeing the Poverty
Reduction Strategy (Estrategia para la Reduccién de la
Pobreza, ERP). In Brazil, two thirds of the members
of the National Council on Food and Nutrition Security
(CONSEA) represent civil society organizations. In
Peru, civil society is represented in the Inter-Ministerial
Commission for Social Affairs (Comisién Interministerial
de Asuntos Sociales, CIAS). In Venezuela, civil society
can participate through the agrarian assemblies
(Asambleas Agrarias) and Community Councils
(Consejos Comunales).
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[t is worth noting that the FNS councils in Ecuador,
Guatemala, Honduras and Nicaragua also allow
for the participation of the private sector, and that
consideration is being given to provide avenues for such
private sector participation in several other countries,
including Brazil, Guatemala, Peru, Nicaragua, Panama,
Venezuela, Colombia and Honduras. The participation
of private sector representatives could ideally favour
a chain-wide learning process about the food system,
from the farmer to the consumer, allowing Governments
to identify blockages and to improve the sustainability
of the system as a whole.

c. Targeting of programmes

Programmes to ensure the realization of the right to food
need to give priority to those persons and groups who
are most vulnerable and who face the greatest obstacles
in their access to adequate food. Legal frameworks can
facilitate such targeting, by clearly identifying criteria to
be met for certain entitlements. All food and nutrition
security laws currently in force explicitly provide for a
general targeting and prioritization of vulnerable groups.
As a general trend, policies and programmes on food and
nutrition in the region prioritize groups such as school/
pre-school-age children and adolescents, pregnant and
breast-feeding women, indigenous groups, and families
living in extreme poverty.

However, the general targeting provided in the FNS
laws has to be further elaborated in the specific
programmes. Moreover, while laws can usefully set out
the basic criteria which should guide the targeting of
policies and programmes, ensuring that programmes in
actual practice reach those most in need depends on
other factors as well. Importantly, Governments must
be able to gather adequate information on vulnerability
experienced by different communities and geographic
localities, such as vulnerability maps, based on
information collected at the local level. Moreover, there
must be adequate mechanisms to monitor and verify the
information collected and used to identify beneficiaries
of social protection and FNS programmes, to ensure
transparency and safeguard against the use of political
criteria in the selection of beneficiaries.

d. Costing and budget allocations

The effective functioning of institutional frameworks
and strategies for the realization of the right to food
requires that adequate resources are allocated to
allow national food and nutrition systems to function
effectively. Moreover, in light of the obligation of States
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under international human rights law to take steps to the
maximum of available resources towards the progressive
realization of the right to food, it is essential that there
is full transparency about the use of public resources
under FNS programmes.

Almost all of the FNS laws which have been adopted or
are currently under consideration refer to the need to
allocate adequate resources to policies and programmes
to ensure the progressive realization of the right to food.
However, only the FNS laws of Guatemala deals with
this issue in any detail. In the case of Nicaragua, the
FNS law provides for the establishment of a national
food and nutrition security fund, though it remains to
be seen whether it will become operational. A similar
fund established under the 2003 FNS law in Ecuador
never became operational. In the case of Guatemala,
article 38 of the FNS law provides for the allocation
of a minimum of 0.5 per cent of the general budget
of the State specifically to food and nutrition security
programmes and projects for the population living
in poverty and extreme poverty, to be channelled to
ministries and institutions through the national Food
and Nutrition Security Council (CONASAN).

The FNS law of Guatemala is thus the only one to ring-
fenceaminimum levelofresourcesfortheimplementation
of FNS programmes. However, as the Human Rights
Procurator points out in its first monitoring report on
the implementation of the national FNS policy, even
the relatively specific reference to a minimum amount
(0.5 per cent of the general budget) targeted towards
a specific population group, is not sufficiently clear to
ensure its effective application in practice. The report
also points to the lack of a methodology to effectively
monitor budget allocations across ministries related
to FNS programmes, and underlines the problem that
people are only able to claim their rights if information
about Government spending on FNS programmes is
made accessible to the public.** As mentioned earlier,
the Guatemalan Human Rights Procurator also notes
the problem of a high dependence of FNS activities on
external aid, which may deter budget allocations from
national sources.

6. Lessons learned

The experience of countries in Latin America and the
Caribbean in strengthening institutional frameworks for
the progressive realization of the right to food offers a
number of lessons in regard to their further improvement.
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6.1. Political will

A common experience across the region is that laws and
policies do not by themselves advance the realization of
the right to food, and that here is often a gap between
laws and policies and actual practice. For rights-based
laws and policies to be given actual effect, they must
be combined with genuine political commitment as well
as effective monitoring and accountability mechanisms.

6.2. Adequate resources

One central element of political will is the assignation
of financial resources. In this regard, it is essential that
national budgets assign adequate resources for the
implementation of FNS policies and strategies and to
ensure their continuation and financial sustainability.
Inadequate resource allocations for the implementation
of FNS laws remain a significant problem across the
region and there is a need for mechanisms to ensure
that budget allocations correspond to actual needs.

6.3. Assessing needs and outcomes

Budget allocations and targeting of programmes need
to be informed by a continuous assessment of needs
and monitoring of outcomes of FNS programmes.
In particular, mechanisms must be established to
collect adequate data about the situation and needs
of vulnerable groups, including information gathered
through participatory processes with the concerned
individuals and communities. Such continuous
data collection is essential to develop effective FNS
programmes and strategies and to monitor their
implementation in practice.

6.4. Ensuring effective coordination

Experiences from the region underline the importance
and challenge of ensuring adequate coordination of
multiple actorsinthe implementation of NFS policiesand
programmes. To improve and ensure the effectiveness
of the coordinating bodies that have been established it
is essential that they are assigned adequate resources
and powers and that they are inclusive and open to
participation of all relevant stakeholders, including civil
society.

6.5. Inclusiveness and legitimacy

A common problem in the region has been that FNS
programmes and strategies often did not survive
changes of Government, impairing their sustainability
and effectiveness. Grounding programmes in specific
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legislation should serve to address this problem (i.e. the
Guatemalan FNS law has survived three governments
of three political parties). Equally important to the
sustainability of FNS strategies is to ensure that civil
society, social movements and farmers organizations
are involved in the designed and implementation of
programmes for the realization of the right to food,
as the pressure exerted by these social partners on
Governments will also help ensure to the continuation of
programmes and strategies. The experience of countries
across the region underlines the critical importance of
formulating laws and programmes through inclusive
and participatory processes. The broader the political
participation and the space given to civil society
stakeholders, the more likely it is that the law will be
effective, sustainable and respected by all parties.

6.6. Accountability

Despite the process made in including the right to food
in national laws, effective mechanisms to monitor the
implementation of this right remain weak and more
efforts are needed to enable right-holders to effectively
claim their right to food. Apart from ensuring the
availability and accessibility of redress mechanisms,
there is a need to raise awareness about the right to
food as guaranteed under national and international
law. People need to know their rights in order to be
able to demand change and accountability from the
Government. At the same time, duty-bearers and those
empowered to oversee the implementation of laws and
policies must understand what obligations the right to
food imposes on them.

The enforceability of laws related to the right to food
requires more than enforcement mechanisms: It also
requires a change of mind-sets and the creation of a
culture of rights. Despite progress made, programmes
to address hunger and malnutrition still tend to be
perceived as mainly social solidarity programmes
rather than human rights promotion programmes. In
order to promote a culture of rights and accountability,
information should be made readily available about what
specific programmes are guaranteeing and what the
responsibilities are of different actors. Accountability
mechanisms, including administrative and judicial
mechanisms allowing beneficiaries to complain if
entitlements are arbitrarily denied to them, should be
integrated into such programmes.

There is a need to further encourage and empower
national courts and tribunals as well as national human
rights institutions to provide redress for violations of the
right to food. Several national human rights institutions,
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such as those in Guatemala, El Salvador and Colombia,
have started to monitor the implementation of the right
to food, and human rights institutions across the region
could usefully be given specific mandates to monitor
the right to food including through the consideration of
specific cases.

6.7. The need to take further steps

Significant advances have been made in Latin American
and the Caribbean in recent years. However, progress
has been uneven and the right to adequate food
remains unfulfilled for a significant proportion of the
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population in the region. The progress made towards
the implementation of the right to food must therefore
be sustained and further strengthened. It is the role
of national Governments and legislatures to create the
legislative framework that will ensure that progress
is made towards the full eradication of hunger and
malnutrition, by setting clear targets, by monitoring
progress, by ensuring effective coordination of efforts,
by institutionalizing the dialogue between government
and civil society to identify solutions, and by ensuring
accountability in the implementation of laws, policies
and programmes.
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